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Abstract
The use of public funds in the form of aid to parochial schools has provided an interesting debate for decades. The burning question has been: Whether it is constitutional for tax dollars to be spent by parochial schools? Under the “child-benefit theory,” government aid has been provided to the students of private and schools, rather than to the schools themselves; by means of this compromise, the constitutional provision against aid to religious institutions is not violated. In a number of cases, however, the U.S. Supreme Court has decided against state laws providing such aid to parochial schools, claiming that they violate the principle of separation between church and state. The United States Supreme Court has consistently ruled that public financial aid to parochial and other private schools is permissible so long us the primary purpose is linked to the “child benefit theory.” This paper also examines briefly the use of public funds in private schools in Tanzania making a comparison to the United States.  
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Conditions under which Federal and State Tax Dollars can be legally provided to Private Schools
The general trend in our times toward increasing intervention by the government in education affairs has led to a concentration of attention and improvement in child’s learning. Education is today largely paid for and almost entirely administered by the government, governmental agencies or non-profit institutions. The role assigned to any government in education is so profound that denying funds to any school on the basis whether it is parochial or private school is incredibly inconceivable. The history of the United States has witnessed the separation of the church and the state on education issues thus the “Wall of Separation between the Church and the State” (Alexander &Alexander, 2009). Using public funds to pay for children to attend any private school provides financial assistance to low, middle and upper income families. 

Parents have the fundamental right and primary responsibility for educating their children, and the government should not have the power to force any parent or guardian to send their children to public school. The parents or guardians may choose to educate their children either in a private school or at home without government interference of any type. Here comes the importance of legal institutions to safeguard the rights of individuals or citizens. The U.S. Supreme Court has consistently defended the right and responsibility of parents to direct the education of their children. The Supreme Court of the United States has had been always trying to defend the rights of all people as regards to public funds to be used in private schools on the basis that the funds be used to educate all children and not promote or support any other purposes in private or religious schools hence child-benefit theory (Alexander & Alexander, 2009).
Problem Statement  
This paper seeks to establish a historical background of the “Wall of Separation between the Church and the State” while trying to examine the Iowa code of administration and other statutes on the use of public funds to private schools. On the other hand, the paper traces different cases referring to public funds to be used in private schools and how the Supreme Court ruled them. The question guiding this paper is, “Whether it is constitutional for tax dollars to be spent by parochial schools?” 
Definitions

Parochial school is one term used to describe a school that engages in religious education in addition to conventional education (Wikipedia). 
Private schools, also known as independent schools, are not administered by local, state or national governments; thus, they retain the right to select their students and funded in whole or in part by charging their students tuition, rather than relying on public (state) funds (Wikipedia).  
The Establishment Clause of the First Amendment refers to the first of several pronouncements in the First Amendment to the United States Constitution, stating that “Congress shall make no law respecting an establishment of religion” and that “…or prohibiting the free exercise thereof” The two clauses make up what are commonly known as the “religious clauses” of the First Amendment (Wikipedia). 
Due process alternatively due process of law or the process that is due, is the principal that the government must respect all of the legal rights that are owed to a person according to the law. Due process holds the government subservient to the law of the land, protecting individual persons from the state (Wikipedia).  
In the Webster’s Collegiate Dictionary, the editor, Frederick C. Mish, (2005), defines a school voucher as “a coupon issued by government to a parent or guardian to be used to fund a child’s education in either a public or private school” (p.1403). 
A school voucher, also called an education voucher, is a certificate issued by the government by which parents can pay for the education of their children at a school of their choice, rather that the public school to which they are assigned (Wikipedia).
Limitations
This paper is limited to an examination of the use of public funds in parochial and private schools in the United States while making a comparison of the use of public funds in private schools in Tanzania. Any generalization to aspects other than the use of public funds in private schools is beyond the scope of this paper. 
Chapter Two

Historical background of the Wall of Separation between the church and the state 

From the third century, the Roman Empire claimed to have a control over the church and all religion. Many Christians were openly persecuted until Constantine issued the Milan Edict in 313 A.D, an edict which provided freedom in religious worship (Alexander & Alexander 2009). As Kern Alexander and David Alexander (2009) clarify: “Persecution continued until 321 or 313 A.D., when Constantine issued the Edict of Milan, a document of great importance in religious history, providing that liberty of worship shall not be denied to any, but that the mind and will of every individual shall be free to manage divine affairs according to his own choice” (p.174). 

The period of religious intolerance in medieval Europe had revealed the continual struggle between the church and the state. King Henry VIII, for instance, had come into conflict with the church. Alexander and Alexander (2009) note that “Henry VIII’s conflict with Rome blossomed into blood internal strife as Edward VI, Mary, and Elizabeth took the throne and in succession persecuted religious opponents. During Elizabeth’s long reign, the Church of England was firmly established as the state religion, and the supremacy of the state over the church was complete” (p.175). 
Religious preference in the colonies

The conflicts between the church and the state had been also experienced in the New World (America) during the colonial establishment. Alexander and Alexander (2009) suggest that “Possibly the greatest early discord occurred in New York City, where Catholic immigrants from Europe, who constituted a large percentage of the total population, launched a determined resistance to the establishment of public schools. This episode was the principal event in the establishment of the parochial schools in America (p.181). Further, Alexander and Alexander (2009) suggest that “In New York, Catholic clergy in the late 1830’s and 1840’s objected to the creation of public schools for the same reasons that were advanced by the Church in France during and after the French Revolution” (p.181). 
One of the points of great conflict related to funding based on the premise that public funds should not be used for church purposes (Alexander & Alexander 2009). Alexander and Alexander (2009) suggest that “Pennsylvania advanced a toleration that generally followed William Penn’s philosophy as expounded in his Frame of Government, promoting freedom of religion. Delaware broke off from Pennsylvania in 1702 and continued this policy of religious freedom and the prohibition of use of public funds for church purposes” (p.176).

Thomas Jefferson, more than any other person was said to spearhead the movement of separating the church and the state (Alexander & Alexander, 2009). According to Alexander and Alexander (2009) “In 1776, while he was in Philadelphia writing the Declaration of Independence, he drafted a proposed constitution for Virginia that stated: ‘All Persons shall have full and free liberty of religious opinion; nor shall any be compelled to frequent or maintain any religious institution’” (p.176). “Madison’s proposals before the House” as stated by Alexander and Alexander (2009) “were to finally become the Bill of Rights, which was approved by the requisite number of states in 1791. Prominent among these rights was the separation of church and the state provision, which guaranteed religious freedom and prohibits establishment of religion by government” (p.174). 

The 1800’s witnessed a number of letters written by Thomas Jefferson and James Madison to different churches. According to Alexander and Alexander (2009), Jefferson wrote a letter on January 1, 1802 to the Baptists of Danbury, Connecticut, stating that there should be “a wall of separation between church and state” (p.171). 
How do Iowa statutes interpret aid to private schools?   
The Iowa Administrative Code states that private schools are eligible for public funds to buy textbooks: “School District may make textbook available to pupils attending accredited non-public schools upon request of the pupil or the pupil’s parent. Availability is compared as to public schools, limited only to the extent funds are appropriated by the general assembly. (The Iowa General Assembly allocated $ 16,000 for this purpose in 1994-95 and set a limit of $ 20 per pupil.)” (Iowa Code § 301.1, 29-30). Moreover, the code states that “School Districts and area education agency boards may provide school services, e.g. health services; special education services; diagnostic services for speech, hearing and psychological purposes; remedial education programs; guidance services; and school testing to children attending non-public schools in the same manner and to the  same extent provided to public school students” (Iowa Code § 256.12.2.). 
How do IDEA, Section 504, and IEP say on aid to private schools?
However, Laurie U. deBettencourt (2002) discusses aid to private schools when differentiating between the Individuals with Disabilities Education Act of 1973 (IDEA) and Section 504. deBettencourt (2002) attempts to explain the role of IDEA in regard to assisting private schools saying that “IDEA is a federal law that governs all special educational services in the United States. IDEA provides some federal funding to state and local education agencies to guarantee special education and related services for those students who meet the criteria for eligibility in a number of distinct categories of disability, each of which has its own criteria. According to deBettencourt, Section 504 is a civic rights statute, rather than federal, programmatic statute; and thus, the federal government does not provide additional funding for students identified. Section 504 requires that schools, public or private, who receive federal financial assistance for educational purposes, not discriminate against children with “handicaps” (i.e., disabilities)” (p.16). Both IDEA and Section 504 support funding for educational purposes of students attending private schools.

According o the Individualized Education Program (IEP), Title 20, Chapter 33, Subchapter II § 1412 – Assistance for education of all children with disabilities: “Children with disabilities in private schools and facilities are provided special education and related services, in accordance with the individualized education program, at no cost to their parents, if such children are placed in, or referred to, such schools or facilities by the State or appropriate local educational agency as the means of carrying out the requirements of this subchapter or any other applicable law requiring the provision of special education and related services to all children with disabilities” (p.5).
 
Supreme Court overturns Precedents

Early court decisions limited public aid to religious schools, however, the Supreme Court recently found an avenue which determined that aid in the form of public funds to private schools do not violate the constitutional separation between church and state. The cases reflecting the crumbing “Wall of Separation” are discussed in chronological order. 
Bradfield v. Roberts, 175 US 291 (1899)
In Bradfield v. Roberts, 175 US 291 (1899) the Supreme Court first considered the question of financial assistance to religious organization. The federal government had funded a hospital operated by a Roman Catholic institution. In that case, the Court ruled that the funding was to secure a secular organisation – the hospital – and was therefore permissible. According to John Whittle (2006), “the court upheld against establishment clause challenge, a federal grant to build a Catholic hospital in the District of Columbia” (p.234).
Cochran v. Louisiana State Board of Education, 281 U.S. 370 (1930) 

The state of Louisiana passed a law which provided secular text books to all children regardless of whether they were enrolled in secular or sectarian schools. According to Batte (2009) “The Plaintiffs challenged the law again using the Due Process Clause of the Fourteenth Amendment instead of the First Amendment’s Establishment Clause. The plaintiffs argued that the state was taking the taxpayers’ money and using it for a private purpose – to fund parochial schools. The Court appeared to adopt the child benefit theory, though, and found that the sectarian schools in no way benefited from the purchase. Secular school books were allowed in the parochial school” (p.2). 
Everson v. Board of Education, 330 U.S. 1, 67 S. Ct. 504. (1947)
According to Alexander and Alexander (2009), Mr. Justice Hugo Black, delivered the opinion of the court indicating that “Of course, cutting off church schools from these (transportation) services, so separate and so indisputably marked off from the religious function, would make it far more difficult for the schools to operate” (p.186). In Everson, the court ruled it constitutional to benefit children of public and non-public schools. Had the aid been offered to religious schools only, it is likely that the Establishment Clause would have been violated.
Board of Education v. Allen, 392 U.S. 236, 88 S. Ct. 1923. (1968) 

New York state law required local public school authorities to lend textbooks free of charge to all students in grades seven through 12; students attending private schools were included. This case presents the question whether this statute is constitutional because it authorizes the loan of textbooks to students attending parochial schools. The Court upheld the New York law requiring the state to provide sectarian schools with secular text books because “…parochial schools are performing, in addition to their sectarian function, the task of secular education” (p.188).  
Lemon v. Kurtzman, 403 U.S 602, 91 S. Ct. 2105. (1971)
The case involved two state laws: one permitting the state to “purchase” services in secular fields from religious schools, and the other permitting the state to pay a percentage of the salaries of private school teachers, including teachers in religious institutions. The Supreme Court held that the government was excessively entangled with religion. The excessive entanglement test, together with the secular purpose and primary effect tests thereafter became known as the Lemon test as Alexander and Alexander (2009) articulated: “The Supreme Court enunciated a three-part test for determining whether a state statute is constitutional under the Establishment Clause of the First Amendment: (1) the statutes must have a secular legislative purpose, (2) its principal or primary effect must be one that neither advances nor inhibits religion, and (3) it must not foster excessive government entanglement with religion” (p.190). 
Mueller v. Allen, 463 U.S. 388, 103 S. Ct. 3062. (1983)
In this case the Court investigated whether tax benefits designed to reimburse parents of school-age children for tuition, textbooks, and transportation could constitutionally be extended to parents of children attending sectarian school. Alexander and Alexander (2009) describe the affirmation of the Supreme Court indicating that “Tax deductions benefiting parents of parochial school children do not violate the Establishment Clause” (p.196).

Witters v. Washington Department of Services For the Blind, 474 U.S. 481 (1986)
In this case, the blind, Witters, sought state financial assistance to attend a Bible college to prepare himself for a career as a minister. Washington State generally provided aid to visually handicapped persons seeking education or training for careers so they could be self-supporting. Nevertheless, the state denied Witters request for aid, citing the Washington State constitution’s prohibition of public aid to religion. However, according to Clint Bolick (1998) “The Court unanimously upheld the use of college benefit by a blind student to study for the ministry at a divinity school. The state transmitted funds directly to the school at the student’s direction. Again, the Court found that any aid provided by Washington’s program that ultimately flows to religious institutions does so only as the result of the genuinely independent and private choices of aid recipients, and that the program creates no financial incentive for students to undertake sectarian education” (p.2). 
Agostini v. Felton, 521 U.S. 203, 117 S. 1997. (1997)
The case is a landmark decision of the Supreme Court of the United States. In this case, the Court overruled its decision in Aguilar v. Felton (1985), finding that it was not a violation of the Establishment Clause of the First Amendment for a state-sponsored education initiative to allow public school teachers to instruct religious schools, so long as the material was secular and neutral in nature and no “excessive entanglement” between government and religion was apparent. 
Mitchell v. Helms, 530 U.S. 793, 120 S. Ct. 2530. (2000)
In this case Justice Thomas provided the decision indicating that the federal funds to sectarian schools for acquisition of instructional and educational materials does not violate the Establishment Clause. In his article The Supreme Court Decisions on Religious Liberty, Austin Cline, explains that “Chapter 2 of the Education Consolidation and Improvement Act of 1981 gave federal funds via state educational agencies to local educational agencies, which in turn, lent educational materials and equipment (library and media materials and computer software and hardware, etc.) to public and private elementary and secondary schools to implement ‘secular, neutral, and nonideological’ programs” (p.1). However, it is put by Alexander and Alexander (2009) that “it is clear that Chapter 2 aid ‘is allocated on the basis of neutral, secular criteria that neither favor nor disfavor religion, and is made available to both religious and secular beneficiaries on nondiscriminatory basis.’…Aid is allocated based on enrollment: ‘Private schools receive Chapter 2 materials and equipment based on the per capita number of students at each school” (p. 121). 
Zelman v. Simmons-Harris, 536 U.S. 639. (2002)
In this recent case the Supreme Court upheld the constitutionality of private school vouchers, turning away an Establishment Clause challenge. In brief, Ohio’s Pilot Project Scholarship Program provided tuition aid in the form of vouchers for certain students in the Cleveland City School District to attend participating public or private schools of their parent’s choosing. The question in this case was Does Ohio's school voucher program violate the Establishment Clause? The opinion delivered by Chief Justice William H. Rehnquist, is that the program does not violate the Establishment Clause. According to U.S Supreme Court Case Summary and Oral Argument, the Court reasoned that, “because Ohio’s program is part of Ohio’s general undertaking to provide educational opportunities to children, government aid reaches religious institutions only by way of the deliberate choices of numerous individual recipients and the incidental advancement of a religious mission, or any perceived endorsement, is reasonably attributable to the individual aid recipients not the government” (p.1). 
Under what conditions are school vouchers Constitutional?
The three conditions stipulated in the Lemon test should be the yard-stick for public funds to be provided to private schools. Alexander and Alexander (2009) examined that the Supreme Court wanted to determine whether a state statutes is constitutional under the Establishment Clause thus three conditions: “(1) the statutes must have a secular legislative purpose, (2) its principal or primary effect must be one that neither advance nor inhibits religion, and (3) it must not foster excessive government entanglement with religion” (p.190). The mentioned three conditions must first be present for the public funds to be provided to private schools through school voucher. The public aid, therefore, may be given to private schools as long as it benefits the students and not the other school purposes other than education – “child-benefit theory”. 
 
The following cases according to Alexander and Alexander (2009) were ruled considering the above mentioned conditions: The Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105, (1971) ruled that the state aid to parochial schools through salary supplement and purchase of services constitutes impermissible entanglement between church and state; Mueller v. Allen, 463 U.S. 388, 103 S. Ct. 3062, (1983) ruled that tax deduction benefiting parents of parochial school children do not violate the Establishment Clause; Witters v. Washington Department of Services For the Blind, 474 U.S. 481 (1986) the Court unanimously upheld the use of college benefit by a blind student to study for the ministry at a divinity school;  Zobrest v. Catalina Foothills School District, 509 U.S. 1, 113 S. Ct. 2462. (1993) ruled that providing services under the IDEA to student attending Catholic High School does not violate the Establishment Clause; Agostini v. Felton, 521 U.S. 203, 117 S. Ct. 1997, (1997) ruled that payment of title 1 teachers in parochial schools does not violate the Establishment Clause; and Zelman v. Simmons-Harris, 536 U.S. 639, 122 S. Ct. 2460. (2002) ruled that Ohio Voucher Program does not violate the Establishment Clause of the First Amendment. 
Public funds to Private Schools in Tanzania
The Constitution of the United Republic of Tanzania does not say anything on education. The Constitution only invests power to the local government authority in the Act No.15 of 1984, s.50 to “…transfer authority to people. Local government authorities shall have the right and power to participate, and to involve the people, in planning and implementation of development programs within their respective areas and generally throughout the country” (Constitution of the United Republic of Tanzania, chapter 8 § 146). The Local Government Act No. 15 of 1984 was enacted to decentralize public sector. The Act gives more authority to District and Urban Councils to approve their plans and budgets (Act. No. 15). The Act also allows the central government to provide conditional and unconditional block grants to local government authorities while significantly reducing the revenue-raising authority of local councils (Act. No.15). 
R.W. Chidiel, N. Sekwao, and P.L. Kirumba (2000), discussed on how the government made a decision for parents to be involved in education that “the previous commitment of the government, immediately after the independence to guarantee free primary education subject to community building a school, was not financially feasible but created a mentality that parents should only contribute to the school construction and uniforms” (p.10). Further, Chidiel, Sekwao, and Kirumba (2000), examined that “the cost-sharing of the 1990s caused resentment of parents as they were obliged to pay the newly re-established tuition fees, textbooks, stationary transport as well as all other user fees (admission, examination etc.)” (p.10). It should be noted here that the country experienced a nationalization of non-governmental schools in 1960s when the mentality of families was affected by government’s pledge to guarantee totally free and universal primary education. The fact that for many years families until mid 1990s paid only for uniforms while all other elements of education process were provided free of charge explains the popular resistance of the recent policy of cost-sharing. 
However, despite the fact that the government does little to support private schools in Tanzania, the government has been helping in paying salaries for some teachers (secondment) in private schools. In their research report No. 03.1 Amon Mbelle and Joviter Katabaro (2003), examined that in Tanzania the government funding of primary and secondary education is low compared to those many sub-Saharan Countries, because the government spends on wages leaving little for school materials. According to Mbelle and Katabaro (2003), “A high proportion of the spending goes to personal emoluments or wages” (p.5).  
Comparatively, the United States has solid and well framed legal provisions as regards to public funds and their use in private schools. Tanzania lacks well founded legal provisions on public funds in private schools something that would have been stipulated in the Constitution of the United Republic of Tanzania. This is a great challenge to the Tanzanians; amendments are to be done on the Constitution. Otherwise, the United States does more than the United Republic of Tanzania to provide education to all students following conditions under which tax dollars can be legally provided to private schools.    
Chapter Three

Conclusion
The Establishment Clause of the First Amendment of the United States Constitution contributed to the Wall of Separation between the Church and the State (Alexander & Alexander, 2009). Although the Establishment Clause wants to keep the government from interfering church affairs, yet the Supreme Court of the United States has consistently ruled that the public financial aid to parochial and other private schools is permissible so long us the primary purpose is linked to the “child-benefit theory” (Alexander &Alexander, 2009). 

The Iowa Administrative Code has been always clear that the private schools are eligible for public funds particularly in health services; special education services; diagnostic service for speech, hearing and psychological purposes; remedial educational programs; guidance services; and school testing to children attending non-public schools in the same manner and to the same extent provided to public school students (Iowa Code). On the other hand, the IDEA, Section 504, and IEP provide federal funding to state and local education agencies to guarantee special education and related services for those students who meet the criteria for eligibility. 

The Federal and State tax dollars can be legally provided to private schools unless three conditions are met: (1) the statutes must have a secular legislative purpose, (2) its principal or primary effect must be one that neither advance nor inhibits religion, and (3) it must not foster excessive government entanglement with religion. The mentioned three conditions must first be present for the public funds to be provided to private schools through school voucher. The public aid, therefore, may be given to private schools as long as it benefits the students and not the other school purposes other than education – “child-benefit theory” (Alexander &Alexander, 2009).
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